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for an exemption if a change in cir-
cumstances causes the service to become
prohibited. A change in circumstances may
include an increase in asset size of an organi-
zation, a change in the delineation of the
RMSA or community, the establishment of
an office, an increase in the aggregate depos-
its of the depository organization, or an ac-
quisition, merger, consolidation, or reorga-
nization of the ownership structure of a de-
pository organization that causes a pre-
viously permissible interlock to become pro-
hibited.

(b) Transition period. A management offi-
cial described in paragraph (a) of this section
may continue to serve the FDIC-supervised
institution involved in the interlock for 15
months following the date of the change in
circumstances. The FDIC may shorten this
period under appropriate circumstances.

§348.8 Enforcement.

Except as provided in this section, the
FDIC administers and enforces the Inter-
locks Act with respect to FDIC-supervised
institutions and their affiliates and may
refer any case of a prohibited interlocking
relationship involving these entities to the
Attorney General of the United States to en-
force compliance with the Interlocks Act and
this part. If an affiliate of an FDIC-super-
vised institution is subject to the primary
regulation of another federal depository or-
ganization supervisory agency, then the
FDIC does not administer and enforce the
Interlocks Act with respect to that affiliate.
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12 CFR Ch. lll (1-1-16 Edition)

EFFECTIVE DATE NOTE: At 80 FR 74912, Nov.
30, 2015, redesignate the authority citation
for part 349 as the authority citation for Sub-
part B, effective Apr. 1, 2016.

SOURCE: 76 FR 40789, July 12, 2011, unless
otherwise noted.

Subpart A—Margin and Capital
Requirements for Covered
Swap Entities

EFFECTIVE DATE NOTE: At 80 FR 74912, Nov.
30, 2015, the authority citation for subpart A
was added, effective Apr. 1, 2016. For the con-
venience of the user, the added text is set
forth as follows:

AUTHORITY: 7 U.S.C. 6s(e), 156 U.S.C. 780—
10(e), and 12 U.S.C. 1818 and 12 U.S.C.
1819(a)(Tenth), 12 U.S.C.1813(q), 1818, 1819, and
3108.

SOURCE: 80 FR 74912, Nov. 30, 2015, unless
otherwise noted.

EFFECTIVE DATE NOTES: At 80 FR 74912,
Nov. 30, 2015, subpart A was added, effective
Apr. 1, 2016.

2. At 80 FR 74912, Nov. 30, 2015, part 349,
subpart A was amended by removing
“[Agency]”’ wherever it appears and adding
in its place ‘‘the FDIC” and removing ‘‘[The
Agency]”’ wherever it appears and adding in
its place ‘“The FDIC” and removing ‘‘[Agen-
cy’s]” wherever it appears and adding in its
place “FDIC’s” and removing ‘‘[part]’”’ wher-
ever it appears and adding in its place ‘‘sub-
part’’; and removing ‘‘[Part]’’ wherever it ap-
pears and adding in its place ‘‘Subpart A’’,
effective Apr. 1, 2016.

§349.1 Authority, purpose, scope, ex-
emptions and compliance dates.

(a)-(d) [Reserved]

(e) Compliance dates. Covered swap en-
tities shall comply with the minimum
margin requirements of this [part] on
or before the following dates for non-
cleared swaps and non-cleared secu-
rity-based swaps entered into on or
after the following dates:

(1) September 1, 2016 with respect to
the requirements in §349.3 for initial
margin and §349.4 for variation margin
for any non-cleared swaps and non-
cleared security-based swaps, where
both:

(i) The covered swap entity combined
with all its affiliates; and

(ii) Its counterparty combined with
all its affiliates, have an average daily
aggregate mnotional amount of non-
cleared swaps, non-cleared security-
based swaps, foreign exchange forwards
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and foreign exchange swaps for March,
April and May 2016 that exceeds $3 tril-
lion, where such amounts are cal-
culated only for business days; and

(iii) In calculating the amounts in
paragraphs (e)(1)(i) and (ii) of this sec-
tion, an entity shall count the average
daily aggregate notional amount of a
non-cleared swap, a non-cleared secu-
rity-based swap, a foreign exchange
forward or a foreign exchange swap be-
tween the entity and an affiliate only
one time, and shall not count a swap or
security-based swap that is exempt
pursuant to paragraph (d) of this sec-
tion.

(2) March 1, 2017 with respect to the
requirements in §349.4 for variation
margin for any other covered swap en-
tity with respect to non-cleared swaps
and non-cleared security-based swaps
entered into with any other
counterparty.

(3) September 1, 2017 with respect to
the requirements in §349.3 for initial
margin for any non-cleared swaps and
non-cleared security-based swaps,
where both:

(i) The covered swap entity combined
with all its affiliates; and

(ii) Its counterparty combined with
all its affiliates, have an average daily
aggregate mnotional amount of non-
cleared swaps, non-cleared security-
based swaps, foreign exchange forwards
and foreign exchange swaps for March,
April and May 2017 that exceeds $2.25
trillion, where such amounts are cal-
culated only for business days; and

(iii) In calculating the amounts in
paragraphs (e)(3)(i) and (ii) of this sec-
tion, an entity shall count the average
daily aggregate notional amount of a
non-cleared swap, a non-cleared secu-
rity-based swap, a foreign exchange
forward or a foreign exchange swap be-
tween the entity and an affiliate only
one time, and shall not count a swap or
security-based swap that is exempt
pursuant to paragraph (d) of this sec-
tion.

(4) September 1, 2018 with respect to
the requirements in §349.3 for initial
margin for any non-cleared swaps and
non-cleared security-based swaps,
where both:

(1) The covered swap entity combined
with all its affiliates; and

§349.1

(ii) Its counterparty combined with
all its affiliates, have an average daily
aggregate notional amount of non-
cleared swaps, non-cleared security-
based swaps, foreign exchange forwards
and foreign exchange swaps for March,
April and May 2018 that exceeds $1.5
trillion, where such amounts are cal-
culated only for business days; and

(iii) In calculating the amounts in
paragraphs (e)(4)(i) and (ii) of this sec-
tion, an entity shall count the average
daily aggregate notional amount of a
non-cleared swap, a non-cleared secu-
rity-based swap, a foreign exchange
forward or a foreign exchange swap be-
tween the entity and an affiliate only
one time, and shall not count a swap or
security-based swap that is exempt
pursuant to paragraph (d) of this sec-
tion.

(5) September 1, 2019 with respect to
the requirements in §349.3 for initial
margin for any non-cleared swaps and
non-cleared security-based swaps,
where both:

(i) The covered swap entity combined
with all its affiliates; and

(ii) Its counterparty combined with
all its affiliates, have an average daily
aggregate notional amount of non-
cleared swaps, non-cleared security-
based swaps, foreign exchange forwards
and foreign exchange swaps for March,
April and May 2019 that exceeds $0.75
trillion, where such amounts are cal-
culated only for business days; and

(iii) In calculating the amounts in
paragraphs (e)(5)(i) and (ii) of this sec-
tion, an entity shall count the average
daily aggregate notional amount of a
non-cleared swap, a non-cleared secu-
rity-based swap, a foreign exchange
forward or a foreign exchange swap be-
tween the entity and an affiliate only
one time, and shall not count a swap or
security-based swap that is exempt
pursuant to paragraph (d) of this sec-
tion.

(6) September 1, 2020 with respect to
the requirements in §349.3 for initial
margin for any other covered swap en-
tity with respect to non-cleared swaps
and non-cleared security-based swaps
entered into with any other
counterparty.

(f) Once a covered swap entity must
comply with the margin requirements
for non-cleared swaps and non-cleared
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§349.1, Nt.

security-based swaps with respect to a
particular counterparty based on the
compliance dates in paragraph (e) of
this section, the covered swap entity
shall remain subject to the require-
ments of this [part] with respect to
that counterparty.

(g)1) If a covered swap entity’s
counterparty changes its status such
that a non-cleared swap or non-cleared
security-based swap with that
counterparty becomes subject to strict-
er margin requirements under this
[part] (such as if the counterparty’s
status changes from a financial end
user without material swaps exposure
to a financial end user with material
swaps exposure), then the covered swap
entity shall comply with the stricter
margin requirements for any non-
cleared swap or non-cleared security-
based swap entered into with that
counterparty after the counterparty
changes its status.

(2) If a covered swap entity’s
counterparty changes its status such
that a non-cleared swap or non-cleared
security-based swap with that
counterparty becomes subject to less
strict margin requirements under this
[part] (such as if the counterparty’s
status changes from a financial end
user with material swaps exposure to a
financial end user without material
swaps exposure), then the covered swap
entity may comply with the less strict
margin requirements for any non-
cleared swap or non-cleared security-
based swap entered into with that
counterparty after the counterparty
changes its status as well as for any
outstanding non-cleared swap or non-
cleared security-based swap entered
into after the applicable compliance
date in paragraph (e) of this section
and before the counterparty changed
its status.

EFFECTIVE DATE NOTE: At 80 FR 74912,
74924, Nov. 30, 2015, §349.1 was amended by
adding paragraphs (a), (b), (¢) and (d), and re-
moving ‘“‘part’” wherever it appears in para-
graph (d) and adding in its place ‘‘sub-
part”.effective Apr. 1, 2016. For the conven-
ience of the user, the added text is set forth
as follows:

§349.1 Authority, purpose, and scope.

(a) Authority. This subpart is issued by the
Federal Deposit Insurance Corporation
(FDIC) under section 4s(e) of the Commodity

12 CFR Ch. lll (1-1-16 Edition)

Exchange Act (7 U.S.C. 6s(e)), section 15F(e)
of the Securities Exchange Act of 1934 (156
U.S.C. 780-10(e)), and section 8 of the Federal
Deposit Insurance Act (12 U.S.C. 1818).

(b) Purpose. Section 4s of the Commodity
Exchange Act (7 U.S.C. 6s) and section 15F of
the Securities Exchange Act of 1934 (15
U.S.C. 780-10) require the FDIC to establish
capital and margin requirements for any
FDIC-insured state-chartered bank that is
not a member of the Federal Reserve System
or FDIC-insured state-chartered savings as-
sociation that is registered as a swap dealer,
major swap participant, security-based swap
dealer, or major security-based swap partici-
pant with respect to all non-cleared swaps
and non-cleared security-based swaps. This
subpart implements section 4s of the Com-
modity Exchange Act and section 15F of the
Securities Exchange Act of 1934 by defining
terms used in the statutes and related terms,
establishing capital and margin require-
ments, and explaining the statutes’ require-
ments.

(c) Scope. This subpart establishes min-
imum capital and margin requirements for
each covered swap entity subject to this sub-
part with respect to all non-cleared swaps
and non-cleared security-based swaps. This
subpart applies to any non-cleared swap or
non-cleared security-based swap entered into
by a covered swap entity on or after the rel-
evant compliance date set forth in paragraph
(e) of this section. Nothing in this subpart is
intended to prevent a covered swap entity
from collecting margin in amounts greater
than are required under this subpart.

(d) Eremptions—(1) Swaps. The require-
ments of this part (except for §45.12) shall
not apply to a non-cleared swap if the
counterparty:

(i) Qualifies for an exception from clearing
under section 2(h)(7)(A) of the Commodity
Exchange Act of 1936 (7 U.S.C. 2(h)(T)(A)) and
implementing regulations;

(ii) Qualifies for an exemption from clear-
ing under a rule, regulation, or order that
the Commodity Futures Trading Commission
issued pursuant to its authority under sec-
tion 4(c)(1) of the Commodity Exchange Act
of 1936 (7 U.S.C. 6(c)(1)) concerning coopera-
tive entities that would otherwise be subject
to the requirements of section 2(h)(1)(A) of
the Commodity Exchange Act of 1936 (7
U.S.C. 2(h)(1)(A)); or

(iii) Satisfies the criteria in section
2(h)(7)(D) of the Commodity Exchange Act of
1936 (7 U.S.C. 2(h)(7)(D)) and implementing
regulations.

(2) Security-based swaps. The requirements
of this part (except for §349.12) shall not
apply to a non-cleared security-based swap if
the counterparty:

(i) Qualifies for an exception from clearing
under section 3C(g)(1) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c-3(g)(1)) and
implementing regulations; or

788



Federal Deposit Insurance Corporation

(ii) Satisfies the criteria in section 3C(g)(4)
of the Securities Exchange Act of 1934 (156
U.S.C. 78c-3(g)(4)) and implementing regula-
tions.

§349.2 Definitions.

Affiliate. A company is an affiliate of
another company if:

(1) Either company consolidates the
other on financial statements prepared
in accordance with U.S. Generally Ac-
cepted Accounting Principles, the
International Financial Reporting
Standards, or other similar standards;

(2) Both companies are consolidated
with a third company on a financial
statement prepared in accordance with
such principles or standards;

(3) For a company that is not subject
to such principles or standards, if con-
solidation as described in paragraph (1)
or (2) of this definition would have oc-
curred if such principles or standards
had applied; or

(4) [The Agency] has determined that
a company is an affiliate of another
company, based on [Agency’s] conclu-
sion that either company provides sig-
nificant support to, or is materially
subject to the risks or losses of, the
other company.

Bank holding company has the mean-
ing specified in section 2 of the Bank
Holding Company Act of 1956 (12 U.S.C.
1841).

Broker has the meaning specified in
section 3(a)(4) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(4)).

Business day means any day other
than a Saturday, Sunday, or legal holi-
day.

Clearing agency has the meaning spec-
ified in section 3(a)(23) of the Securi-
ties Exchange Act of 1934 (15 U.S.C.
78c(a)(23)).

Company means a corporation, part-
nership, limited liability company,
business trust, special purpose entity,
association, or similar organization.

Counterparty means, with respect to
any non-cleared swap or non-cleared
security-based swap to which a person
is a party, each other party to such
non-cleared swap or non-cleared secu-
rity-based swap.

Cross-currency swap means a swap in
which one party exchanges with an-
other party principal and interest rate
payments in one currency for principal
and interest rate payments in another

§349.2

currency, and the exchange of principal
occurs on the date the swap is entered
into, with a reversal of the exchange of
principal at a later date that is agreed
upon when the swap is entered into.

Currency of settlement means a cur-
rency in which a party has agreed to
discharge payment obligations related
to a non-cleared swap, a non-cleared se-
curity-based swap, a group of non-
cleared swaps, or a group of non-
cleared security-based swaps subject to
a master agreement at the regularly
occurring dates on which such pay-
ments are due in the ordinary course.

Day of erecution means the calendar
day at the time the parties enter into
a non-cleared swap or non-cleared secu-
rity-based swap, provided:

(1) If each party is in a different cal-
endar day at the time the parties enter
into the non-cleared swap or non-
cleared security-based swap, the day of
execution is deemed the latter of the
two dates; and

(2) If a non-cleared swap or non-
cleared security-based swap is:

(i) Entered into after 4:00 p.m. in the
location of a party; or

(ii) Entered into on a day that is not
a business day in the location of a
party, then the non-cleared swap or
non-cleared security-based swap is
deemed to have been entered into on
the immediately succeeding day that is
a business day for both parties, and
both parties shall determine the day of
execution with reference to that busi-
ness day.

Dealer has the meaning specified in
section 3(a)(b) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(h)).

Depository institution has the meaning
specified in section 3(c) of the Federal
Deposit Insurance Act (12 TU.S.C.
1813(c)).

Derivatives clearing organication has
the meaning specified in section 1a(15)
of the Commodity Exchange Act of 1936
(7 U.8.C. 1a(1h)).

Eligible collateral means collateral de-
scribed in §349.6.

Eligible master netting agreement
means a written, legally enforceable
agreement provided that:

(1) The agreement creates a single
legal obligation for all individual
transactions covered by the agreement
upon an event of default following any
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